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Reason for separation



A claimant’s selection of “Discharged - unable to meet performance or production standards” as the reason for separation, is not a willful misrepresentation when the employer’s statement to the claimant informing him that he was discharged could cause the claimant to reasonably believe that his choice was truthful.
A.B. 542310
The Department of Labor issued the initial determinations disqualifying the claimant from receiving benefits effective February 24, 2008, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by DWH I LLC prior to February 24, 2008, cannot be used toward the establishment of a claim for benefits; charging the claimant with an overpayment of $680 in benefits recoverable pursuant to Labor Law § 597 (4); and reducing the claimant’s right to receive future benefits by eight effective days on the basis that the claimant made a willful misrepresentation to obtain benefits.  The claimant requested a hearing. 
The Administrative Law Judge held a telephone conference hearing at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There were appearances on behalf of the claimant and the employer.  By decision filed May 16, 2008 (A.L.J. Case No. 108-03298), the Administrative Law Judge sustained the initial determinations.
The claimant appealed the Judge’s decision to the Appeal Board.  The Board considered the arguments contained in the written statement submitted on behalf of the claimant.
Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:  The claimant was employed as a kitchen supervisor/grill cook and a meat cutter for a restaurant for six years, from March 25, 2002 until February 23, 2008.  Though the employer drafted a schedule for the claimant, as a trusted employee, the claimant basically set his own schedule to get the work done in both positions.  He would come in early if there was a lot of meat cutting to be done so that he would be available to switch to the cooking line when needed.  The claimant had been suspended on February 17, 2008, because of an incident that occurred the day before, when the claimant checked with a manager before having the kitchen staff prepare a “to-go” order which came in five minutes before closing time.  The manager presumed that the claimant was refusing to have the order prepared, though the claimant had not refused to have the kitchen staff prepare the order.  Later that evening, a late dessert order arrived after the claimant had turned off the oven and the claimant protested but turned the oven back on and cooked the dessert.  The employer decided to suspend him for one day for refusal to cook orders for customers who had arrived before closing.  When the claimant returned to work, on February 23, 2008, the employer’s general manager and kitchen manager talked with him to make sure that he understood why he had been suspended and why it was important to serve any customer who arrived or placed an order before closing time.  The claimant understood it but was not happy about the accusation which he thought was unfair.  He then told the employer that from that point forward he was going to work his schedule exactly as written, meaning that he would not come in early unless the employer scheduled him to do so.  The employer did not question the claimant as to what he meant, but assumed that he meant that he would no longer shift back and forth between positions as the work required and fired him because the employer thought that the claimant was no longer a team player and was not going to be flexible enough to continue to work in the restaurant business.
OPINION:  The credible evidence establishes that the employer fired the claimant because the employer assumed that the claimant would no longer shift between positions as needed during the work day.  The employer fired the claimant for anticipated misconduct.  The claimant had not yet refused to shift between positions when needed in actuality.  The claimant cannot be fired for anticipated refusal to comply with employer needs and be disqualified from unemployment insurance benefits for misconduct (see AB 475328 and AB 458162).  Accordingly, we conclude that the claimant did not lose his employment through misconduct in connection therewith.  He is eligible to receive Unemployment Insurance benefits; therefore, there is no overpayment of benefits.
The evidence establishes that after losing his employment, the claimant filed for Unemployment Insurance benefits, indicating that he had lost his job because he had been discharged for failing to meet the employer’s standards.  The claimant chose this reason based on the final discussion he had with the general manager and kitchen manager.  The claimant’s understanding of the reason for his discharge was not unreasonable, and thus his selection of that reason for his discharge was not a willful misrepresentation.

DECISION:  The decision of the Administrative Law Judge is reversed.
The initial determinations, disqualifying the claimant from receiving benefits effective February 24, 2008, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by DWH I LLC prior to February 24, 2008, cannot be used toward the establishment of a claim for benefits; charging the claimant with an overpayment of $680 in benefits recoverable pursuant to Labor Law § 597 (4); and reducing the claimant’s right to receive future benefits by eight effective days on the basis that the claimant made a willful misrepresentation to obtain benefits, are overruled.
The claimant is allowed benefits with respect to the issues decided herein.

COMMENTS
1. This case is distinguishable from the rule derived from the Court’s decision in Matter of Healy, 65 A.D. 3d 730, (see Interpretations Service Index 1535.7; A-750-2129), because in that case it was clear that the claimant knew he had been discharged due to a violation of company policy. Thus, his failure to choose “Fired-violation of company policy…” was a willful misrepresentation.
2. In the instant case, the claimant was not told he was being discharged for a violation of company policy. His choosing “Discharged-Unable to meet standards…” was a reasonable choice. Fact finding in cases of this type should establish what exact reason for discharge the claimant was given by the employer. There can be no willful misrepresentation when the statement a claimant makes to the Department is consistent with what the employer told the claimant.
