PART 460
DEFINITIONS, GENERAL PROVISIONS

(Statutory authority: Labor Law, Section 622)
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Section 460.1 Application of definitions.
Whenever used in this Subchapter:

(a) The term | aw nmeans the Unenpl oynent |nsurance Law, constituting article
18 of the Labor Law of the State of New York as presently, previously or
herei nafter constituted.

(b) The term conm ssioner neans the Comm ssioner of Labor of the State of New
York, Department of Labor or his successor in title, who shall be deened a party
to all proceedings before adm nistrative | aw judges and the Appeal Board.

(c) The term adm nistrative | aw judge nmeans any person appointed by the
conmi ssioner as a referee pursuant to the law to hear and deci de di sputes
in accordance with the provisions of the |aw and to conduct such other and
further hearings in connection therewith as may be required by the board.

(d) The term departnent neans the Departnent of Labor of the State of New
Yor k.

(e) Any word or termwhich is defined in the |aw shall have the sane
meani ng when used in this Subchapter.

Section 460.2 Board sessions.

An executive session of the board shall be held on such day as nmay be

desi gnated by the chairnman. A special session nmay be called at the request of
any nenber, provided that notice thereof was given to each nenber at |east one
busi ness day before the tine set. A special session nay be held w thout notice
when all menbers are present. The chairman of the board shall preside at all
sessions. He may designate any nenber of the board to preside and performthe
duties of the chairman in his absence. A quorumshall consist of a najority of
t he board.

Section 460.3 Action by individual board nmember

Any hearing, inquiry or investigation required or authorized to be conducted or
made by the board nay be conducted or made by any individual nenber thereof, and
t he order, decision or determ nation of such nenber of the board, shall be



deened t he order, decision or determ nation of the board fromthe date of
filing thereof in the departnent unless the board, on its own notion, or on
application duly nade to it, nodifies or rescinds such order, decision or
determ nation. The chairman nay designate any nenber to preside at any hearing
or conduct any investigation or inquiry on behalf of the board.

Section 460.4 Subpoenas and depositions.

(a) (1) A board menber, the chief adm nistrative | aw judge, a senior
adm nistrative | aw judge or the adm nistrative | aw judge may issue subpoenas,
whenever necessary, to conpel the attendance of wi tnesses and the production of
writings, books, contracts, papers, docunents or other evidentiary matter. A
subpoena duces tecum unless directed to be issued by a board nmenber, the chief
adm ni strative | aw judge, a senior admnistrative |law judge or the adm nistrative
| aw j udge, on his own notion, shall be issued only upon a showi ng of the necessity
therefore by the party applying for its issuance. Al of the aforesaid subpoenas
shal | be issued under the seal of the departnent.

(2) An attorney who shall have filed with the board a notice of
appearance on behal f of any party nmay issue and cause to be served,
subpoenas to conpel the attendance of w tnesses in accordance wth
sections 2302 and 2303 of the Civil Practice Law and Rul es.

(3) Wtnesses subpoenaed for any hearing shall be paid or tendered

wi tness and nil eage fees in advance in accordance with the provisions of
section 2303 of the Civil Practice Law and Rules of the State of New
Yor k.

(4) A notion to quash, fix conditions or nodify a subpoena shall be nade
promptly to the board or to the admnistrative | aw judge section to

whi ch the subpoena is returnable. A request to withdraw or nodify the
subpoena shall first be made to the person who issued it and a notion to
guash, fix conditions or nodify may thereafter be nmade before the board
or the adm nistrative |aw judge. Reasonable conditions nmay be inposed
upon the granting or denial to quash or nodify.

(b) A board nmenber, the chief adm nistrative | aw judge, a senior
administrative law judge or the adninistrative | aw judge, whenever necessary,
shal | take or cause to be taken, depositions of witnesses residing within or
wi t hout the State.

Section 460.5 List of authorized agents and attorneys.

(a) The board shall maintain |lists of authorized agents and attorneys who
are available to represent claimants in New York City and of agents who
represent enployers. An agent shall be registered as authorized to represent
an enpl oyer by providing the board with a letter of authorization fromthe
enpl oyer. An attorney, who is available to represent claimnts, shall be
i ncluded on this list upon providing to the board his nanme, business address
and tel ephone nunber. Agents, authorized to represent claimants for a fee,
shall be included on this list upon the certification of the board that the
i ndi vidual has conplied with the requirements hereinafter set forth for the
regi stration of representatives of claimants in New York City. Attorneys and
aut hori zed agents following their registration shall continue to be listed
until such tine as the board shall, upon due notice and in conpliance with the
procedures herein set forth, revoke or suspend such registration, or unti



such tinme as the attorney or agent requests, in witing, that his listing be
cancel ed. No individual may be listed as an authorized agent or attorney while
enpl oyed by the New York State Department of Labor

(b) The board shall maintain such lists at its offices. Copies of these
lists shall be nade avail able for inspection at the offices of the board, or
the adm nistrative | aw judge section in New York City, and in each |oca
unenpl oynment insurance office in New York City. The |list shall be nmade
avai |l abl e at these locations to any clai mant requesting information or
assistance with regard to obtaining representation at any hearing before the
board or before an adnministrative | aw judge.

(c) (1) No person shall be registered as an agent to represent claimants in
New York City for a fee, unless he shall have net the followi ng requirenents

(i) he is a high school graduate or has received a high schoo
equi val ency di ploma froman authority recogni zed by the Education
Departnment of the State of New York

(ii) he has, as a mninum at |least 16 hours of experience, either
for pay or as a volunteer, in legal or adm nistrative proceedings. In
lieu of the required hours of experience, an applicant may substitute
credit hours for appropriate post-secondary courses which the applicant
has successfully conpl eted. Such appropriate courses shall include, but
not be limted to, courses in admnistrative |aw, admnistrative
procedure, |abor |aw, unenployment insurance, or civil practice and
procedure including evidence;

(iii) in addition, the board, in its discretion, as a condition
for registration or for continued registration, may adm ni ster
exam nations to non-attorneys to establish their conpetence as
representatives; and

(iv) he is of good noral character.

(2) An applicant for registration as an authorized agent shall file with
the board an application, properly executed under oath or affirmation.
The board may require the applicant to file any additional infornmation
it considers necessary.

(3) The board, if it denies an application for registration, shal
informthe applicant, in witing, as to the reason(s) therefore. The
applicant may, within 15 days after the mailing of the notice of denial,
file a witten appeal there from together with his reasons in support

t hereof, by mailing such appeal to the board. Upon receipt of such
appeal , the chairman of the board shall designate a nenber of the board,
or an administrative |law judge, or any other person to hold a hearing
for the purpose of considering the applicant's appeal fromthe notice of
denial. If the hearing is held before an admi nistrative |aw judge or an
i ndi vi dual who is not a menber of the board, such designee shall conduct
the hearing and subnmit a report to the board, including his
recomendati ons on the appeal. Thereafter, the board shall issue a
deci si on. Such decision shall be deemed the decision of the board when
signed by at |east one nenber of the board and when duly mailed and
filed with the Departnment of Labor



(4) Should the board approve an application, the applicant shall be
regi stered upon submi ssion to the board of a corporate surety bond in
the anpbunt of $500, in a form approved by the board, for the benefit of
clai mants. Upon such registration, the board shall issue to the agent a
regi strati on card.

(5) (i) The board, after due notice and opportunity for hearing, nmay
suspend or revoke the registration of any authorized agent shown to be
i nconpetent, disreputable or who refuses to conply with these rules and
regul ations or who shall, with intent to defraud, in any nanner
willfully and know ngly deceive, mslead or threaten a clai mant or
prospective claimant, by word, circular, letter, or by advertisenent.

(ii) Disreputable conduct for which the registration of an
aut hori zed agent nay be suspended or revoked includes, but is not
limted to:

(a) conviction of any crimnal offense under the | aws of the
United States, or of any state or territory, involving
di shonesty or breach of trust;

(b) giving false or misleading information or participating in
any way in the giving of false or nmisleading information to the

Depart nent of Labor or any officer or enployee thereof in
connection with any natter pending or likely to be pending
before them know ng such information to be fal se or

m sl eadi ng. Facts or other matters contained in testinony,
applications for registration, affidavits, declarations,
reports, records kept in conpliance with these rules and
regul ati ons, or any other docunent or statenent, witten or
oral, are included in the terminformation;

(c) the use of false or misleading representations with
intent to deceive a client or prospective client in order to
procure enploynent or intimating that the authorized agent
is able inproperly to obtain special consideration or action
fromthe board or officer or enployee thereof;

(d) msappropriation of or failure to properly and pronptly
remt funds received froma client for the purpose of
paynment of taxes or other obligations due under the Labor
Law;,

(e) directly or indirectly attenpting to influence, or offering
or agreeing to attenpt to influence the official action of any

of ficer or enpl oyee of the Departnent of Labor by the use of
threats, fal se accusations, duress or coercion

(f) revocation or suspension of any adm ssion to practice,
license, registration, or enrollment by a duly constituted
authority of any state, possession, territory, commonwealth,
the District of Colunbia, any Federal or State court of
record, or any Federal or State agency, body or board; and



(g) such conduct at a hearing before the board or an
adm nistrative | aw judge which, if committed in a court of
record, would be deened contenpt of court.

(iii) Alegations of conduct by an authorized agent, which could
be the basis for a revocation or suspension of the registration of
such agent, may be filed, in witing, with the board, by any
nmenber of the board, any nmenber of its staff, an admnistrative

| aw j udge, an enpl oyee of the Departnent of Labor, a claimnt, or
any other person having an interest in the matter. The allegation
shall contain reference to the specific facts upon which it is
based. Upon receipt, the board shall consider the allegations. In
its discretion, it may conduct such investigation as it deens
appropriate. If the board finds no basis for action, it shal
informthe conplainant, in witing, of that fact and the reason(s)
therefor. If the board finds that there m ght be nmerit to the

al l egations, it shall schedule a hearing on due notice to al
parties. The chairnan of the board shall designate a nmenber of the
board or an administrative |aw judge, or any other person to hold
such hearing. If the hearing is held before an administrative |aw
judge or an individual who is not a nenber of the board, such

desi gnee shall conduct the hearing and subnit a report to the
board i ncluding his recommendati on. The board shall then issue a
decision with regard to the allegations. The deci sion shal

i ncl ude:

(a) a statenent of findings and conclusions, as well as the
reasons or basis therefor, upon all the material issues of
fact, law, or discretion presented on the record; and

(b) an order or revocation, suspension, or reprimnd or an
order of dism ssal of the conplaint. Such decision shall be
deened t he deci sion of the board when signed by at |east one
menber of the board and when duly nailed and filed in the
Depart nent of Labor. A copy of said decision shall be mail ed
to all parties in these proceedings.

(iv) In case the final order against the registrant is for a
revocation of the registration, the registrant shall not
thereafter be pernitted to practice before the board or the

adm nistrative | aw judge section unless and until authorized to do
so by the board as hereinafter provided. In case the final order
against the registrant is for suspension, the registrant shall not
thereafter be pernitted to practice before the board or the

adm nistrative | aw judge section during the period of suspension.
If aregistration is revoked or suspended, the agent shal
surrender his registration card to the board for cancellation, in
the case of revocation, or for retention during the period of
suspensi on.

(v) Upon the issuance of a final order of revocation or suspension,
the board shall revise its lists and the copies thereof and shal
notify all | ocations where copies of the list my be kept. The board
nmay give notice of its action to any appropriate courts or
governmental departnments or agencies by which the registrant had al so
been admitted to practice, licensed, registered or enrolled.



(vi) The board may entertain an application for reinstatement from
any person whose registrati on had been revoked after the
expiration of five years followi ng such revocati on. Reinstatenent
may not be granted unless the board is satisfied that the
applicant, thereafter, is not likely to conduct hinmself contrary
to these rules and regul ations, and that granting of such
reinstatement would be in the public interest.

(d) Al attorneys and registered representatives shall keep such records as
the board may require. Such records shall include, but not be linmted to,
claimant's nanme, the case nunber(s), the benefits allowed, if any, the fee
requested and the fee approved. Al attorneys and regi stered representatives
shal | submit such other reports to the board as it may require. Each attorney
and registered agent shall file a Notice of Appearance, in such formas
designated by the board, with regard to each cl ai mant whom he represents
before the adm nistrative | aw judge section or the board.

Section 460.6 Representative's fee

(a) When an attorney represents a claimnt outside New York City at a
board or administrative | aw judge hearing, the board or adm nistrative | aw
j udge shall ascertain whether or not such attorney is appearing for claimnt on
a fee basis. If benefits are allowed by the board or administrative |aw judge
deci sion, the board or adm nistrative |aw judge shall require such attorney,
following the mailing of the decision, to subnmit a witten statenent of his
claimfor conpensation for such service, setting forth in detail

(1) the total benefits all owed;

(2) the tine spent in providing representation

(3) the legal and factual conplexities involved; and

(4) any other factors which may be deened relevant to the board's
determ nation of the fee that should be all owed.

When such claimis submitted to an adninistrative | aw judge, he shal
forward such application, together with his recomendation, to the board
for appropriate action. Wien such claimis subnmtted to the board, action
shal | be taken thereon by a board nenber.

(b) When an attorney or registered agent represents a claimant in New York
City at a board or adm nistrative | aw judge hearing, the board or
adm nistrative | aw judge shall ascertain whether or not such attorney or
regi stered agent is appearing for claimant on a fee basis. If benefits are
al l owed by the board or administrative | aw judge deci sion, the board or
adm nistrative | aw judge shall require such attorney or regi stered agent,
following the nmailing of the decision, to submt a witten statenent of his
claimfor compensation for such service, setting forth in detail

(1) the total benefits all owed;

(2) the tine spent in providing representation

(3) the legal and factual conplexities involved; and

(4) any other factors which may be deened relevant to the board's
determination of the fee that should be all owed.

When such claimis submitted to an adninistrative | aw judge, he shal
forward such application, together with his recomendati on, to the board



for appropriate action. Wen such claimis submtted to the board, action
shal | be taken thereon by a board.

(c) If a claimant, an attorney or a registered agent is dissatisfied with
the fee set by the board, such person may apply to the board for
reconsi deration of the fee. Such application nmust be made in witing
within 15 days of the mailing of the notice of the fee approval. Inits
di scretion, the board may accord the parties an opportunity to be heard. The
chairman of the board shall designhate a nmenmber of the board, an administrative
| aw j udge, or any other person to hold such hearing. If the hearing is held
before an administrative | aw judge or an individual who is not a nenber of the
board, such designee shall conduct the hearing and subnmt a report to the
board including his recommendation as to the fee. As soon as practicable after
the recei pt of the application and on the docunents submitted or after the
concl usi on of the hearing, the board shall issue a decision setting forth the
fee awarded and the reason(s)therefor.

d) No attorney or registered agent shall receive any noney froma
claimant, as paynent of a fee for representing such claimnt, until the
board has approved the fee to be allowed. If an attorney or registered
agent shall have received a fee paynent prior to the approval of the
board, he shall pronptly remt to the clainmant any anount received which
is in excess of the ampunt allowed by the board. If the attorney or
regi stered agent shall fail to nake such remittance, the claimnt may
submit an application to the board for an order or restitution. The
chairman of the board shall then designhate a nmenber of the board, an
adm nistrative | aw judge, or any other person to hold a hearing, upon due
notice to all parties including the corporate surety, for the purpose of
considering the application. If the hearing is held before an adm nistrative
| aw judge or an individual who is not a nenber of the board, such designee
shal | conduct the hearing and submit a report to the board, including his
recomendati on on the application. Thereafter, the board shall issue an order
on the application. Such order shall be deened the order of the board when
signed by any nenber of the board and when duly nailed and filed in the
Depart ment of Labor. A copy of said order shall be nmailed to all parties in
t hese proceedi ngs, including the corporate surety.

Section 460.7 Record on appeal to the court.

The record on appeal shall consist of:
(a) the transcripts of all hearings held in connection with the case;

(b) docunents and exhibits properly accepted into the record pursuant to
section 461.4, 463.2 or 463.3 of this Title; and

(c) the appropriate docunments which establish or indicate jurisdiction in
the matter.

In the event of a dispute as to the contents of a record on appeal to the
Appel | ate Division of the Suprene Court, Third Departnment, any party nmay cause
the matter to be set down for a board hearing by the service of a notice of
settlenent of the record upon the other party or parties. The board hearing
shall be held not less than four days after service of such notice. Such
heari ng shoul d be schedul ed before the board nmenber who signed the board's
decision, and oral argument nmay be allowed in the discretion of the board
menber. The successful party to an appeal to the court shall transnmit the



remttitur to the board for action. The board may conduct such further
proceedi ngs, within the authority of the remttitur, as is deened appropriate
and shall enter and file an order on each remttitur.

Section 460.8 Rules and regul ations.

(a) Any rule or regulation established by the board governing practice and
procedure before adm nistrative |aw judges and the board nay be added to,
anended, nodified, rescinded or superseded by the board at any tine.

(b) An addition, amendnent, nodification, rescission or supersedure of any
of these rules and regul ati ons may be nade by the board at any session,
provided that all nenbers are present, or witten notice of the proposed
addi ti on, amendnent, nodification, rescission or supersedure was given to al
nmenbers or was included in the notice of the neeting.

(c) Notice of the adoption of an addition, anendnent, nodification,
resci ssion or supersedure of any of these rules and regul ations shall be given
to the conmi ssioner.

(d) These rules and regul ations shall be construed liberally to effectuate
t he purposes and provisions of the | aw

(e) These rules and regul ati ons and any addition, amendnent, nodification,
resci ssion or supersedure thereof shall be filed in the offices of the

Departnment of State and of the departnment and shall be available to the public
at the offices of the board and administrative | aw judge section.

PART 461
ADMINISTRATIVE LAW JUDGE HEARING

(Statutory authority: Labor Law, Section 622)

Sec. Sec.

461.1 Request for hearing by claimant 461.5 Investigation

461.2 Application for hearing by employer 461.6 Adjournment of hearing
461.3 Notice of hearing 461.7 Transfer of Case

461.4 Conduct of hearing 461.8 Reopening

Section 461.1 Request for hearing under subdivision 1 of section 620
(cl ai mant case).

(a) Aclaimant who is dissatisfied with an initial determnation, or any
other party affected by such determ nation, may request a hearing before
an adm nistrative | aw judge, pursuant to subdivision 1 of section 620 of
the law, within 30 days after the mailing or personal delivery of such
initial determnation. A request for a hearing shall be deenmed to be tinely
filed if such request is postmarked within 30 days of the appealing
party's recei pt of such determ nation, or if there is other proof of filing of
same with the conmi ssioner, such as a fax acknow edgrment, a certificate of
mai |l ing, a stanped receipt by an agent of the comm ssioner, or an affidavit of
personal service on the conmi ssioner or her agent by a disinterested party.



Absent proof to the contrary, an initial determination of the conmm ssioner
shall be deemed to have been nailed on the date recited on the initia

determ nati on and received by a party to whomit is addressed no | ater than
five business days after the date on which it is nmmiled. The request for such
hearing shall be filed at the local office. The request should be in witing
stating the reasons therefor.

(b) I'f an affected party, other than a claimant, requests a hearing on an
initial determination which has held the claimant eligible to receive
benefits, such party must submit a witten statenent of the factual basis or
speci fic events which such party contends are the grounds for denying benefits to
the claimant. This statenment of the factual incidents which are in issue should
be of sufficient particularity as to informthe clainant of the facts to which
the clai mant rmust be prepared to respond at a hearing. Prior to the hearing, a
copy of this witten statenent nust be sent to the claimnt.

Section 461.2 Application for hearing by enpl oyer under subdivision 2 of
section 620 (enpl oyer case).

Any enpl oyer who clains to be aggrieved by any determ nation, rule or order of the
conmi ssi oner under any provision of the law, may apply to the conm ssioner for a
hearing before an admi nistrative |aw judge, pursuant to subdivision 2 of section
620 of the law, within 30 days after the mailing or personal delivery of notice of
such determnation, rule or order. A request for a hearing shall be deened to be
timely filed if such request is postmarked within 30 days of the appealing party's
recei pt of such determ nation, or if there is other proof of filing of sane with

t he conmi ssioner, such as a fax acknow edgrment, a certificate of mailing, a
stanped recei pt by an agent of the conmm ssioner, or an affidavit of persona
service on the comm ssioner or her agent by a disinterested party. Absent proof to
the contrary, an initial determ nation of the conmissioner shall be deemed to have
been nailed on the date recited on the initial determ nation and received by a
party to whomit is addressed no later than five business days after the date on
which it is mailed. The application for such hearing should be in witing stating
t he reasons therefor.

Section 461.3 Notice of hearing.

(a) A hearing shall be schedul ed pronptly. The notice of hearing shall state
the date, tinme, place and purpose of the hearing and shall be sent to the
party requesting or applying for the hearing, to all other parties affected
and to the conmissioner at |east five days before the date of hearing.

(b) In the event that an attorney at |law, or a representative, appears at an
adm ni strative | aw judge hearing on behalf of a party or files with the
adm nistrative | aw judge section witten notice that he appears for any person
who is involved as a party in a case or proceedi ng pendi ng before an
adm ni strative | aw judge, copies of all subsequent witten comruni cations or
notices sent to such party therein (other than subpoenas) shall be sent, at
the sane tine, to such attorney at law, or representative

Section 461.4 Conduct of hearing.

(a) The administrative |aw judge shall not be bound by conmon | aw or
statutory rules of evidence or by technical or formal rules of procedure. The
adm nistrative | aw judge shall conduct the hearing in such order and nanner
and with such nethods of proof and interrogation as the judge deens best



suited to ascertain the substantial rights of the parties. The administrative
| aw judge nay examine the parties and their witnesses. Al parties shall be
accorded full opportunity to present such testinony and to introduce
docunentary or other evidence as nay be pertinent. At the commencenent of the
hearing, the adm nistrative |aw judge shall identify all persons present and
shall outline briefly the issues involved. No adm nistrative | aw judge shal
participate in any hearing in which the judge has an interest. Challenges as
to the interest of an adm nistrative |aw judge shall be decided by a chi ef
admini strative [ aw judge or senior administrative |aw judge.

(b) Al testinony shall be under oath or by affirmation and a verbatim
record of the proceedings shall be nade. In |ieu of an appearance, the
conmi ssioner nmay subnit witten statements, records or other docunments prior
to or at the hearing subject to the provisions of subdivision (h) of this
section. Such statenents, records or documents shall not be the basis for the
deci sion of the administrative | aw judge unl ess they have been received into
the record pursuant to the provisions of subdivision (j) of this section. Upon
consent of all parties, evidence supplenental to that introduced at the
adm nistrative | aw judge hearing nay be made part of the record.

(c) Any party nmmy appear in person or be represented by an attorney or agent.
The adm nistrative | aw judge may require such appearances as deened to be
necessary. All parties and their attorney or agent shall have the right to call
exam ne and cross-examine parties and wi tnesses. The have the right to offer
rel evant documents, records and other evidence which the adm nistrative | aw
judge may only accept into the record pursuant to the provisions of subdivision
(j) of this section. Parties, or their attorney or agent shall have the right to
request that subpoenas be issued to conmpel the appearance of relevant w tnesses
or the production of relevant documents, records or other evidence. They have
the right to request an adjournnent of the hearing for good cause shown.

Transl ation services shall be provided to parties in accordance with established
| egal requirenents. During the conduct of the hearing, in accordance with
established | egal requirenents, there shall be a translation of the entire
proceedi ng and of all relevant parts of docunents introduced into evidence. At
the end of the hearing, each party has the right to nake a relevant statenent to
explain or clarify relevant points which may not have been adequately devel oped
during the hearing.

(d) In the interest of the speedy adm nistration of justice and without
prejudice to the substantial rights of any party and for good cause shown and
in the discretion of the adnministrative | aw judge, any issue in a case or any
other issue related thereto nay be heard and deci ded, though not specifically
indicated in the notice of hearing. The administrative | aw judge nust set
forth on the record the reason for such action and nust informthe parties of
the intention to consider a new basis for denying or granting benefits, or to
consider an issue not specifically indicated in the notice of hearing. The
judge nmust informthe parties of their rights in this regard and nust accord
them an opportunity to request an adjournment to adequately prepare for such
new basi s or issue.

(e) Whenever a case is assigned to an administrative |aw judge the hearing
or any adjourned hearing thereon shall continue before the same administrative
[ aw judge until a final disposition thereof, unless the case is transferred
pursuant to section 461.7 of this Part.

(f) The chief adm nistrative | aw judge, a senior admnistrative |aw judge or
the admi nistrative | aw judge may sever a case or nmay consolidate two or nore



cases where the interests of justice will be served and where there will be no
prejudice to the substantial rights of any party.

(g) The parties, or their duly authorized representatives, may stipul ate
that a specified case involving an issue affecting in conmon certain claimnts
be designated as a test case and that the parties be bound by the
adm nistrative | aw judge's decision in such case, subject to the right of
appeal . The stipulation shall be filed with the admi nistrative |aw judge.

(h) Information fromthe department records and the case file shall be
nmade avail abl e by the conmi ssioner and by the administrative |law judge to
parties to the hearing or their representatives for the necessary preparation
and presentation of the case. Al parties shall have the right to call
exam ne and cross-exam ne other parties and witnesses with regard to such
i nformation.

(i) During the conduct of a hearing, any party nay request that the hearing
or parts thereof be closed to the public or request that documents or parts
t hereof be nmarked as confidential. Wen a request for closure or
confidentiality is made, all present at the hearing shall be heard on the
application. Upon a showi ng of good cause, the adnministrative |aw judge nay
grant such closure or confidentiality. If granted, the record and case file
shall be narked to show that there is an order of closure or confidentiality,
and that order shall continue in effect unless otherw se deternined as a
result of judicial review

(j) I'n reaching a decision the adm nistrative |aw judge shall consider and
rely on only the evidence introduced at the hearing and those facts and | aw of
whi ch official notice has been taken. O ficial notice may be taken only in
situations in which judicial notice might be taken in a court proceeding and
in the same manner. The adnministrative | aw judge shall not consider, rely on,
or refer to any docunent which has not been: (1) identified, with stated
opportunity for any party to exam ne the document and coment, on the record;
and (2) accepted for the record.

Section 461.5 Investigation

VWhenever an investigation, inquiry, payroll audit or other examination is
necessary in deciding a case, the chief administrative |aw judge, a senior

adm nistrative | aw judge or the adm nistrative | aw judge, upon notice to al
parties, may request such investigation, inquiry, payroll audit or other

exam nation to be made. A hearing may be adjourned pending receipt of the report
of such investigation, inquiry, audit or exam nation. The provisions of section
461.4(h) of this Part shall apply to such report.

Section 461.6 Adjournment of hearing.

(a) A party requesting an adjournment rust establish good cause for the
request. The adm nistrative |aw judge may, on the judge's own notion and for
good cause, adjourn the hearing. Wenever a judge deternmines that a hearing is
to be adjourned, the judge shall set forth on the record what constitutes the
reason and the good cause for the adjournment. When adj ournments are granted,
the case shall be reschedul ed on an expedited basis.

(b) The notice of adjourned hearing shall be in conformty with the
provi sions of section 461.3 of this Part. Upon an adjournnent for failure of



one or nore parties to appear, the notice of adjourned hearing shall state
t hat upon default of such party at the adjourned hearing, the case may be
cl osed and a decision rendered as the circunstances warrant.

Section 461.7 Transfer of case.

(a) In the absence, disability or disqualification of an adm nistrative | aw
judge or for other good cause, a case assigned to an adnministrative |aw judge
may be transferred to another administrative | aw judge designated by the chi ef
adm ni strative | aw judge or a senior administrative |aw judge.

(b) By order of the chief adm nistrative |aw judge, a senior admnistrative
| aw judge or the adm nistrative |aw judge, a case may be transferred from one
designated place of hearing to another for the conveni ence of parties or
wi tnesses and as the interests of justice may require.

(c) (1) Wien all the parties and their witnesses are unable to attend a
hearing at the same tinme and place, the chief admnistrative |aw judge, a
senior adninistrative |aw judge, or the admi nistrative |aw judge, nmay
direct that the testinony of the parties and their wi tnesses be taken
separately by the sanme or a different adm nistrative | aw judge at convenient
pl aces within the State upon due notice to all parties. Each party shall have
the right to inspect the file, to rebut any evidence given, and to cross-
exam ne other parties and witnesses, in person if practicable, or by witten
interrogatories. Wen split hearings are held, the first hearing shall be
recorded on a cassette, and the adninistrative |aw judge shall play the
cassette recording at the second hearing. Such hearing shall be conducted in a
manner whi ch ascertains the substantial rights of the parties and is in
conformity with the other provisions of this Part. The decision in a case in
whi ch separate hearings are so held shall be rendered by any adm nistrative
| aw j udge who heard the case and shall be based upon the conplete record.

(2) Hearings may al so be held by means of tel ephone conference calls
when it is practicable and in the interest of justice. Such hearing shall be
conducted in a nanner which ascertains the substantial rights of the parties
and is in conformty with the other provisions of this Part.

Section 461.8 Reopeni ng.

On application duly nade, an administrative | aw judge nay reopen a case where
a deci sion was rendered upon or followi ng the default of a party affected
thereby or followi ng the withdrawal of a request for hearing by a party. Such
application shall be nade to the chief admnistrative | aw judge or a senior
adm nistrative | aw judge who thereupon shall designate an admnistrative |aw
judge to act upon the application. If such party shows good cause for his
default or for his wi thdrawal of his request for a hearing, he shall be
entitled to a hearing on the nerits and the case shall be heard at the sane
time the application is acted upon.



PART 462
ADMINISTRATIVE LAW JUDGE DECISION
(Statutory authority: Labor Law, Section 622)

Sec. Sec.
462.1 Rendition, content and revision 462.3 Transmittal and filing
462.2 Notice of right of appeal

Section 462.1 Rendition, content and revision

(a) The admi nistrative | aw judge shall render his decision in witing within
five days after the hearing is concluded. The decision shall contain a
statenment of the issues, the findings of fact, the conclusions and the reasons
t heref or.

(b) On his own notion or on application duly made, the adm nistrative | aw
judge may revise the decision for the purpose of correcting clerical,
arithnmetical or typographical errors. If the admnistrative |law judge is
absent, disabled, disqualified or no |l onger serving, the chief admnistrative
| aw judge or a senior administrative | aw judge nay designate an administrative
| aw judge to consider the application and if granted, to nake the necessary
revision.

Section 462.2 Notice of right of appeal

The deci sion shall be acconpanied by a notice of the right of appeal therefrom
and the method by whi ch such appeal may be taken

Section 462.3 Transmittal and filing.

Copi es of all decisions and of all revisions thereof shall be sent pronptly to
the conm ssioner and to all other parties affected thereby and shall be filed
pronptly in the departnent at a place designated by the comm ssioner.

PART 463
APPEAL TO APPEAL BOARD

(Statutory authority: Labor Law, Section 622)

Sec. Sec.

463.1 Notice of Appeal 463.4 Notice of hearing
463.2 Conduct of appea 463.5 Investigation
463.3 Board hearing 463.6 Reopening

Section 463.1 Notice of appeal

(a) Cenerally. In any notice of appeal, the party appealing should state the
reasons therefor.



(b) By claimant. A clainant nmay appeal, pursuant to section 621, subdivision 1
of the law, by filing a notice of appeal at the designated |ocal office, or at
any office of the adnministrative |aw judge section, or at the office of the
appeal board, within 20 days after the nmailing or personal delivery of the

adm ni strative | aw judge deci sion

(c) By enployer in a claimant case. In a clainmant case, under section 621
subdivision 1 of the law, the enployer may appeal within 20 days after the
mai | i ng or personal delivery of the administrative [aw judge deci sion

provi ded the enpl oyer appeared at the administrative |aw judge hearing, by
filing a notice of appeal at the designated |local office, or at any office of
the adninistrative | aw judge section, or at the office of the appeal board.

(d) By enployer in an enployer case. An enployer nay appeal from an

adm ni strative | aw judge decision on a contested determi nation, rule or order
of the conmi ssioner, pursuant to section 621, subdivision 2 of the law, within
20 days after the nmailing or personal delivery of the administrative |aw judge
deci sion, provided the enpl oyer appeared at the administrative |aw judge
hearing, by filing a notice of appeal with the conm ssioner at the designated
office, or at any office of the administrative |aw judge section, or at the

of fice of the appeal board.

(e) By commissioner. The commissioner may appeal fromthe adm nistrative | aw
judge decision in any claimnt or enployer case, pursuant to section 621
subdivisions 1 and 2 of the law, by filing a notice of appeal, in any of the
of fices designated in subdivisions (b), (c) and (d) of this section, within 20
days of the mailing or personal delivery of such decision, whether or not the
conmi ssi oner appeared or was represented at the administrative |aw judge

heari ng.

(f) Notice of receipt of appeal. The board shall send notice of receipt of
appeal to the commissioner, the claimnt, the enployer and their duly
designated representati ves. Each notice of receipt of appeal to the board
shall include the follow ng statenent and the parties shall be granted the
followi ng rights:

(1) Al comunications should cite the above appeal nunber

(2) The appeal board usually decides appeals w thout a new hearing. It
relies on evidence taken at the adm nistrative | aw judge hearing and the
witten argunments of the parties on appeal. The board will not consider any
evi dence not introduced at the administrative | aw judge hearing unl ess al
parties consent or it is made part of the record at a further hearing. Inits
di scretion the board may hold an additional hearing.

(3) Each of the parties nmay subnmit, in witing, requests to inspect the
m nutes of the hearing, or statenments, docunments or briefs to be considered in
connection with this appeal. Two copies of such witten requests, statenments,
docunents or briefs nust be mailed, within seven days fromthe date of this
noti ce, addressed to the Unenpl oynent |nsurance Appeal Board, One Main Street,
4th Fl oor, Brooklyn, NY 11201 P. O Box 15126, Al bany, NY 12212-5126. An
attorney-at-law, or representative, must mail a copy of the statenent,
docunment or brief to each of the other parties, and their attorneys and
representatives, and certify to the board that this has been done. Each party
may submt such statenment, docunent or brief only once. Subsequent statenents,
docunments or briefs will be returned to the party.



(4) Upon witten request, arrangenents may be nade to inspect the
m nutes of the administrative |aw judge hearing or to borrow the m nutes for
the purpose of making a copy thereof at the party's expense. The request to
nmake such arrangenents nust be nade within seven days fromthe date of the
notice of receipt of appeal. In such event, the tine to subnmt witten
statenments, docunments or briefs shall be 20 days fromthe date when that party
is sent notice that the transcript is available for inspection or copying.

(5) If another party subnmits statements, docunments or briefs on this
appeal, you will receive copies and will have 12 days to reply in witing.
The 12 days to reply is neasured fromthe date when the copies were mailed to
you. A party may subnit a reply at only one tinme. Subsequent replies will be
returned to the party.

(6) Any party may make a witten request for an extension of the above
time limts to submit a statenent, docunent, brief or reply. The request nust
give the specific reasons why the tinme limt cannot be net. Extensions will
only be granted if the request establishes good cause to excuse the del ay.
Unl ess an extension has been granted, any subm ssion mailed after the tines
specified here shall be returned to the party.

(7) Parties may be represented by | awyers or other persons of their
choi ce on appeal before the appeal board. For representing a claimnt, a
| awyer or agent registered by the appeal board may charge a fee. Before the
cl ai mant pays the representative any fee, the fee nmust be approved by the
appeal board. No other person may charge a fee for representing a claimant. If
you do not have enough noney to hire a | awer or registered agent, you nay be
able to get one free through your |ocal Legal Aid Society or Legal Services
Program

(8) If you have any questions, contact the board at the above address.
Section 463.2 Conduct of appeal

(a) The board shall not be bound by common | aw or statutory rules of
evi dence or by technical or formal rules of procedure but may conduct the appea
and any hearing thereon in such order and manner and with such net hods of proof and
interrogation as it deens best suited to ascertain the substantial rights of the
parties.

(b) The board may deci de any case appealed to it on the basis of the record
and of evidence previously submitted in such case or, in its discretion, nmay hear
argunent or hold a further hearing. No nmenber of the board shall participate in a
hearing or decision of any appeal in which the nenber has an interest. Challenges
as to the interest of any menber shall be decided by the other nmenbers of the
boar d.

(c) In the interest of the speedy adm nistration of justice and without
prejudice to the substantial rights of any party and for good cause shown and in the
di scretion of the board, any issue in a case or any other issue related thereto may
be heard and deci ded though not specifically indicated in the notice of appeal or
noti ce of hearing. However, the board nmust set forth on the record its reason for
such action. The board must informthe parties of



its intention to consider a new basis for denying or granting benefits, or to
consider an issue not specifically indicated in the notice of hearing. The
board nust informthe parties of their rights in this regard and nust accord
them an opportunity to request an adjournnment to adequately prepare for such
new basis or issue.

(d) The board may sever an appeal or nmay consolidate two or nore appeal s
where the interests of justice will be served and where there will be no
prejudice to the substantial rights of any party.

(e) The board shall transmt copies of papers subnitted to it by parties in
connection with appeals to the other parties, where it appears to the board that
such papers have not al ready been served on the other parties. Any such party nay
respond thereto in witing within 12 days. Extensions of this time limt are subject
to the provisions of section 463.1 of this Part. Copies of any response received
will also be provided to opposing parties by the board, where it appears to the
board that the papers have not been served on the other parties. Evidence
suppl enental to that introduced at the board or administrative |aw judge hearing
shal | not be considered or relied upon by the board except upon the consent of al
parties to the appeal

(f) At any stage of an appeal the board may remand the case for such purpose
as it may direct to an adm nistrative |aw judge designated by the chi ef
admi ni strative | aw judge. Such a remanded case shall be placed pronptly upon the
adm nistrative | aw judge's cal endar for hearing.

(g) Information fromthe departnent records and the appeal file shall be
made avail able by the comm ssioner and by the board to parties on the appeal or
their representatives for the necessary preparation or presentation of the appeal

(h) In the interest of justice and without prejudice to the substantia
rights of any party, and upon good cause shown, the board, on its own notion or on
application duly made to it, in its discretion, may excuse a default of a party at
any stage of a case or appeal. A party who shows good cause for the default shall be
entitled to consideration of the case or appeal as if no default had occurred.

Section 463.3 Board hearing.

(a) Any party on the appeal nmay nmke application for a hearing before the
board, setting forth the reasons therefor.

(b) At any hearing granted or directed by the board, the board may limt the
parties to oral argunents or, in its discretion, may pernmt the calling of w tnesses
or the introduction of further evidence. Any party on the appeal nay appear in
person or be represented by an attorney or agent to present argunent or further
evi dence. On its own notion, the board may require such appearances as it deens
necessary. Wthin the linmts set by the board when it deternmines to pernit the
calling of witnesses or the introduction of further evidence, all parties and their
attorney or agent shall have the right to call, exam ne and cross-exam ne parties
and wi tnesses, and shall have the right to offer relevant docunents, records and
ot her evidence which the board may only accept into the record pursuant to the
provi sions of section 463.2 of this Title or subdivision (c) of this section.
Parties, or their attorney or agent, shall have the right, within the purposes of
the hearing set by the board, to request that subpoenas be issued to conpel the
appear ance of rel evant



Wi t nesses or the production of relevant docunents, records or other evidence.
They have the right to request an adjournment of the hearing for good cause
shown. Transl ati on services shall be provided to parties in accordance with
establ i shed | egal requirenents. During the conduct of the hearing, in
accordance with established | egal requirenents, there shall be a translation
of the entire proceeding and of all relevant parts of docunments introduced
into evidence. At the end of the hearing, and within the limts set by the
board in determining the purpose of the hearing, each party has the right to
make a relevant statenment to explain or clarify rel evant points which nay not
have been adequately devel oped during the hearing.

(c) The board shall consider and rely on only the evidence introduced at
sone hearing and those facts and | aw of which official notice has been taken
Oficial notice may be taken only in situations in which judicial notice mght be
taken in a court proceeding and in the sane manner. The board shall not consider
rely on, or refer to any docunment which has not been

(1) identified, with stated opportunity for any party to exam ne the
docunent and comrent, on the record; and

(2) accepted for the record during sone hearing before the board or
an admnini strative | aw j udge.

(d) Al testimony shall be under oath or by affirmation and a verbatim
record of the proceedi ngs shall be nmade. The board may accept witten
statenents, records or other docunents subnmitted by parties or their
representatives in lieu of testinony.

(e) Under the direction of the board nenber presiding, a designated
menber of the board staff may assist himin the conduct of a hearing.

(f) The hearing shall be held at the office of the board at New York City or
el sewhere in the State as the board may designate. In the discretion of the
board, hearings may be held by neans of tel ephone conference calls.

(g) A party requesting an adjournnent nust establish good cause for the
request. The board may, on its own notion and for good cause, adjourn the hearing.
VWhenever the board determines that a hearing is to be adjourned, the board nust set
forth on the record what constitutes the reason and the good cause for the
adj our nnent .

(h) During the conduct of a hearing before the board, any party may request
that the hearing or parts thereof be closed to the public or request that documents
or parts thereof be marked as confidential. Wen a request for closure or
confidentiality is made, all present at the hearing shall be heard on the
application. Upon a showi ng of good cause, the board may grant such cl osure or
confidentiality. If granted, the record and case file shall be marked to show t hat
there is an order of closure or confidentiality, and that order shall continue in
effect unless otherwi se determined as a result of judicial review

Section 463.4 Notice of hearing.
(a) The notice of hearing shall state the date, tine, place and purpose of the

hearing and shall be sent to the party appealing, to all other parties affected
and to the conmi ssioner at |east five days before the date of hearing.



(b) I'n the event that an attorney-at-law, or a representative-at-law files
with the board a notice of appeal on behalf of any party, or appears at a
board hearing on behalf of a party, or subnmits a brief or menorandum or
statement on behalf of any party or files with the board witten notice that
he appears for any person who is involved as a party in a case or proceeding
pendi ng before the board, copies of all subsequent witten comrunicati ons or
notices sent to such party therein (other than subpoenas) shall be sent, at
the sane tine, to such attorney-at-law, or representative

Section 463.5 Investigation

Whenever an investigation, inquiry, payroll audit or other examination is
necessary in deciding a case, the board, upon notice to all parties, may request
such investigation, inquiry, payroll audit or other exam nation to be made and
t hereupon shall direct that a hearing be held. A hearing nmay be adjourned pendi ng
recei pt of the report of such investigation, inquiry, audit or examination. The
provi sions of section 463.2(g) of this Part shall apply to such report. Al parties
shall have the right to call, exam ne and cross-exani ne other parties and w tnesses
with regard to such report.

Section 463.6 Reopening.

(a) Onits own notion or on application duly made to it, the board, inits
di scretion, may reopen a deci sion

(b) Onits own notion or on application duly nade to it, the board, pursuant to
section 534 of the law, may nodify or rescind its order, decision or
determ nation. If an application for such reopening is not received by the board
or postnarked within 30 days after such order, decision or determnation, the
application nust contain an explanation for the delay. |If good cause for the
del ay has not been established by the explanation, the board may, w thout further
notice to the parties, deny the application by an order which shall be sent to
all parties. If an application is not denied by an order of the board for this
reason, notice of reopening or notice or receipt of the application to reopen
shall be sent to all parties and their duly designated representatives. The
noti ce shall advise the parties of their basic rights while the reopening is
pendi ng. The parties shall have the sanme rights as those set forth in sections
463.1 and 463.2 of this Part with regard to an appeal. The board may, in its
di scretion, schedule a hearing for argunment or to receive further evidence. The
board may adhere to, nodify or rescind its prior decision or may deny the
application to reopen.

(c) Onits own notion or on application duly made to it, the board, pursuant
to subdivision 3 of section 620 of the law, may nodify or rescind an
adm ni strative | aw judge decision, where no appeal was duly taken. If an
application for such a reopening is not received by the board or postnmarked
within 25 days after the adm nistrative | aw judge decision, the application
nmust contain an explanation for the delay. |If good cause for the delay has not
been established by the explanation, the board nay hold a hearing, upon due
notice to all parties, regarding the tineliness of the request for the board
to reconsider the adm nistrative | aw judge decision. The board may, without
further notice to the parties, dismss the appeal or deny the application by
an order which shall be sent to all parties. If an application is not thus
di smi ssed or denied, notice of reopening or notice of receipt of the
application to reopen shall be sent to all parties and their duly designated
representatives. The notice shall advise the parties of their basic rights
whil e the reopening is pending. The parties shall have the sane rights as



those set forth in sections 463.1 and 463.2 of this Part with regard to an
appeal . The board may, in its discretion, schedule a hearing for argunent or
to receive further evidence. The board may affirm nodify or reverse the
adnmi ni strative | aw judge decision or may deny the application to reopen.

(d) Whenever the board reopens a decision pursuant to this section, it shal
state the reasons therefor in its decision

PART 464
APPEAL BOARD DECISION

(Statutory authority: Labor Law, Section 622)

Sec. Sec.
464.1 Rendition, content and revision 464.2 Transmittal and filing

Section 464.1 Rendition, content and revision

(a) The board shall render its decision in witing pronptly. Were the
deci sion is not unaninmous, the majority shall control. The board rmay affirm or
reverse, wholly or in part, or may nodify the appeal ed deci sion or may nake
such order, decision or determ nation as may be necessary. The deci sion shal
contain a statement of the issues, the findings of fact, the conclusions and
the reasons therefor.

(b) Onits own notion or on application duly nmade to it, the board nmay
revise or resettle its order, decision or deternmnation as it deens necessary.

(c) The decision of the board shall be acconpanied by a notice of the right
to appeal therefromto the Appellate Division of the Suprene Court, Third
Department, pursuant to section 624 of the |aw.

Section 464.2 Transmttal and filing.

Copi es of all decisions and of all revisions thereof shall be sent pronptly to
all parties. Copies of the board decisions shall be filed in the departnent at
a place designated by the conm ssioner and copies shall be kept on file at the
board of fices. Such decisions shall be open to the public for inspection, but
wi t hout revealing the nanes or other identifying information of any of the
parties or w tnesses invol ved.



PART 465
PUBLIC ACCESSTO RECORDS

(Statutory authority: Labor Law, Section 622)

Sec. Sec.

465.1 Purpose and scope 465.6 Access

465.2 Access officer 465.7 Denia of access
465.3 Subject matter list 465.8 Public notice
465.4 Fees 465.9 Severability
465.5 Hours

Section 465.1 Purpose and scope.

There is a strong public policy in this State for public access to judicia

and admi ni strative proceedi ngs. The records in the case files of the board and
of its adm nistrative |aw judge sections shall be made avail able for

i nspection in accordance with the provisions of this Part.

Section 465.2 Access officer

(a) The executive secretary is designated as the records access officer for
all records. The records access officer shall maintain an office for access at
the principal place of business of the board, and has discretionary authority
to establish such other offices or such other places or |ocations as deened
appropriate to provide access to records for inspection.

(b) The records access officer is responsible for coordinating the response
to requests for access to records and for assuring that agency personnel:

(1) maintain an up-to-date subject matter |ist;
(2) assist the requester in identifying requested records, if necessary;
(3) upon locating the records, take one of the follow ng actions:

i) make records avail able for inspection; or
ii) deny access to the records in whole or in part and explain
n witing the reasons therefor;

(
(
i

(4) upon request for copies of records:

(i) make a copy avail abl e upon paynment or offer to pay
established fees, if any; or

(ii) permt the requester to copy those records, provided that
this does not jeopardize the preservation and saf ekeepi ng of the
records;

(5) upon request, certify that a transcript or photocopy is a true copy
of a record in the files of the board; and

(6) upon failure to locate records, certify that:

(i) the board is not the custodian for such records; or
(ii) the records of which the board is a custodi an cannot be
found after diligent search



Section 465.3 Subject matter |ist.

(a) A reasonably detailed current list, by subject matter, of all records in
t he possession of the board shall be maintained, whether or not available for
public inspection and copyi ng pursuant to the Freedom of Information Law.

(b) The subject matter list shall be sufficiently detailed to permt
identification of the category of the record sought.

(c) The subject matter list shall be updated not |ess than tw ce per year.
The nost recent update shall appear on the first page of the subject nmatter
list.

Section 465.4 Fees.
(a) There shall be no fee charged for:

(1) inspection of records;
(2) search for record; or
(3) any certification pursuant to this Part.

(b) A fee for copies of records nmay be charged provided that:

(1) the fee for photocopies shall be 25 cents per page for copies not
exceeding 8 1/2 14 inches; and

(2) the fee for reproducing all other itens shall not exceed the actua
reproduction cost, which shall be the average unit cost for copying an item
excluding fixed costs such as operator salaries. Al requests for photocopies
or for reproduction shall be nmade to the records access officer. Paynent for
phot ocopi es or for reproduction shall be by check or nobney order, payable to

t he Departnent of Labor.

(c) Nothing herein shall prohibit private arrangenents, between a hearing
reporter and a requester, for the reporter to prepare a certified
transcript of the proceedings, provided that:

(1) the transcript does not violate any closure or confidentiality that has
been granted; and

(2) a certified copy of the transcript is thereafter included in the
case file.

(d) The board shall supply a copy of the hearing transcript to any

clai mant who requires translation assistance in order to prepare the
appeal to the board froma decision by the adm nistrative | aw judge,

provi ded the claimant has signed a certification that the person is in
need of translation assistance and has paid a fee of $1. Paynment for such
copy shall be by check or noney order payable to the Departnent of Labor

Section 465.5 Hours.

Requests for access to case files shall be accepted and fil es produced between
9 a.m and 4 p.m on regular business days on which the Departnent of Labor
of fices are open.



Section 465.6 Access.

(a) The records shall be available to the public, subject to the Iimtations
set forth in this Part. Requests for access to records shall be in witing.

(b) The records access officer has the discretion to designate the office of
the adm nistrative assistant or any other offices as the appropriate place at
whi ch requests for access to records nay be made.

(c) The request for access to records should be sufficiently detailed to
identify the record. Were possible, the requester should supply the case
nunber assigned to the file which contains the record.

(d) The records access officer shall respond to a request for access to a
record within five business days after receipt of the request. If, for any
reason, nore than five business days are required to respond to such a
request, receipt of the request shall be acknow edged within five business
days. The acknow edgenent shall state an estimate of the date when a reply
will be nade. When the requested record is available for access, the
records access officer shall so advise the requester.

(e) O her than hearing transcripts, no part of a case file may be renoved by
the requester fromthe | ocation where access is granted unless the records
access officer has determined that such renmoval does not jeopardize the
preservati on and saf ekeeping of the record. Hearing transcripts may be renpved
subj ect to such conditions as the records access officer may, fromtine to
time, establish.

(f) When a record is nmade avail able for access, the requester shall be
required to sign an acknow edgenent that access was granted within any closure
or confidentiality rulings which have been establi shed.

Section 465.7 Denial of access.

(a) The denial of access to records shall be in witing, setting forth the
reason for such denial and advising the requester of the right of appeal to
t he chairnman of the board.

(b) I'f no response is made to a request for records within five business
days after its receipt, the request shall be deened to have been denied. If
access to records is neither granted nor denied within 10 busi ness days after
t he date of acknow edgenent of receipt of a request, this may be construed as
a deni al of access that may be appeal ed.

(c) Any person denied access to a record nay appeal within 30 days of a
deni al . Such appeal s shall be decided by the chairman of the board or such
ot her nmenbers of the board as may, fromtine to tinme, be designated.

(d) The tine for deciding an appeal from denial of access shall comrence upon
recei pt of a witten appeal which shall include:

(1) the date of the appeal

(2) the date of the request for the record,;

(3) the case nunber |ast assigned to the file which contains the record;
(4) a statenment of whether the denial of access was in witing or by
failure to provide the record pronptly, as required by this Part; and

(5) the nane and address of the requester.



(e) The chairnman of the board or a designee shall transmt to the Conmittee
on Open CGovernnment, Departnent of State, Al bany, NY, copies of all appeals
upon recei pt thereof.

(f) The requester shall be inforned of the decision, in witing, within 14
busi ness days of the receipt of a witten appeal. The decision, whether nmade
by the chairman of the board or by a nmenber of the board who has been
desi gnated for such purpose, shall be deened to be the decision of the board
when it is duly nmailed to the requester and to the Conmittee on Open
CGover nnment .

(g) A final denial of access to a record, as provided in subdivision (f) of
this section, shall be subject to court review, as provided in article 78 of
the Gvil Practice Law and Rul es.

Section 465.8 Public notice.

A notice shall be posted at the public reception area of the board and of each
of the principal offices of its administrative | aw judge sections. The notice
shal | contain:

(a) the job title, business address and busi ness tel ephone nunber of the
records access officer; and

(b) the principal l|ocation where records nay be seen
Section 465.9 Severability.
If any provision of this Part or of the application thereof to any person or
circunstances is adjudged invalid by a court of conpetent jurisdiction, such

judgrment shall not affect or inmpair the validity of the other provisions of
this Part or the application thereof to other persons and circunstances.
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